[bookmark: _GoBack]CONSOLIDATED STATEMENT OF PROPOSED AMENDMENTS IN THE INDUSTRIAL RELATIONS ACT, 2012
	Sr. No.
	RELEVANT SECTION OF THE INDUSTRIAL RELATIONS ACT, 2012
	PROPOSED AMENDED VERSION OF THE RELEVANT SECTIONS
	JUSTIFICATION FOR THE PROPSED AMENDMENT
	Comments from [Name of Organization]

	1. 
	Section 1

1.  Short title, extent, application and commencement.—
	(1) This Act may be called the Industrial Relations Act, 2012.
(2)	Subject to sub-section (3), it extends to the whole of Pakistan.
(3)	It shall apply to all persons employed in any establishment or industry, in the Islamabad Capital Territory or carrying on business in more than one province, but shall not apply to any person employed,---
(a)	in the Police or any of the Defence Services of Pakistan or any services or installations exclusively connected with the Armed Forces of Pakistan including an Ordnance Factory maintained by the Federal Government;
(b)	in the administration of the State other than those employed as workmen;
(c)	as a member of the Security Staff of the Pakistan International Airlines Corporation or drawing wages in pay group not lower than Group V in the establishment of that Corporation as the Federal Government may, in the public interest or in the interest of security of the Airlines, by notification in the official Gazette, specify in this behalf;
(d)	by the Pakistan Security Printing Corporation or the Security Papers Limited; and 
(e) by an establishment or institution for the treatment or care of sick, infirm, destitute or mentally unfit persons excluding those run on commercial basis.
	Section 1

1.  Short title, extent, application and commencement.—
	(1) This Act may be called the Industrial Relations Act, ______.
(2) It extends to the whole of Pakistan.
(3)	It shall apply to all persons employed in any establishment or industry except any person employed, ---

(a)	in any of the Defence Services of Pakistan or any services or installations exclusively connected with the Armed Forces of Pakistan including an Ordnance Factory maintained by the Federal Government 
(b) 	in the Police or other security organizations of federal or provincial governments; and

(c)	purely in the administration of the State other than those employed as workmen.


Comments of Ministry

The words “not run on commercial basis” need to be added at the end of clause (a) above (Not to be considered like FFC, Fauji Cement, Askari Bank etc.);

	To bring the IRA, 2012 in line with the ILO Convention 87 on Freedom of association and Convention No.98 on right to organize and collective Bargaining, ratified by the Government of Pakistan and to address the observation of the Committee of Experts on the Application of Conventions and Recommendations (CEARC) of ILO. The observation of CEARC are as follows: - 

“Committee of Experts on the Application of Conventions and Recommendations (CEARC) urges the Government to ensure that it, as well as the governments of the provinces, take the necessary measures in order to amend the legislation so as to ensure that all workers, with the only possible exception of the armed forces, the police and public servants engaged in the administration of the State, fully enjoy the rights enshrined in the Convention.”


	

	2. 
	Section 2

(ix)	“employer” in relation to an establishment, means any person or body of persons, whether incorporated or not, who or which employs workmen in the establishment under a contract of employment and includes,---
(a)	an heir, successor or assign, as the case may be, of such person or body as aforesaid;
(b)	any person responsible for the management and control of the establishment;
(c)	in relation to an establishment run by or under the authority of any department of the Federal Government, the authority appointed in this behalf or, where no authority is so appointed, the Head of the department;
(d)	in relation to an establishment run by or on behalf of a local authority, the officer appointed in this behalf, or where no officer is so appointed, the chief executive officer of that authority;
Explanation.—For the purpose of distinction from the category of “workers” or “workmen”, officers and employees of a department of the Federal Government who belong to the superior, managerial, secretarial, directorial, supervisory or agency staff and who have been notified for this purpose in the official Gazette shall be deemed to fall within the category of “employers”; and
(e)	in relation to any other establishment, the proprietor of such establishment and every director, manager, secretary, agent or officer or person concerned with the management of the affairs thereof;

	Section 2

(ix)  “employer” in relation to an establishment, means the proprietor of such establishment, and any other person who has ultimate control on employment, whether called the chief executive officer, chief operating officer, managing director, agent, or by any other name and includes---

(a)	an heir, successor or assign, as the case may be, of such person or body as aforesaid; and

(b) in relation to an establishment run by or under the authority of any department of the Federal Government, Provincial Government or Local Authority, the authority appointed in this behalf or, where no authority is so appointed, the Head of the department.




Comments of the Ministry

The existing definitions are more appropriate than the proposed by ILO
 



	To bring the IRA, 2012 in line with the ILO Convention 87 on Freedom of association and Convention No.98 on right to organize and collective Bargaining, ratified by the Government of Pakistan and to address the observation of the Committee of Experts on the Application of Conventions and Recommendations (CEARC) of ILO. The observation of CEARC are as follows:

The Committee therefore requests the Government to ensure that the federal and provincial acts are revised with a view to ensuring that senior managerial workers can establish and join organizations that can appropriately defend their occupational interests
	

	3. 
	 (xxvi) “registered trade union” means a trade union registered under this Act;
	(xxvi) “Registered trade union” means a trade union including Industry wise trade union, Industry wise Federation and Federation at National level registered under this Act;
	There is a need to explain the scope of definition of trade unions etc.
	

	4. 
	(xxvii) “Registrar” means a Registrar of trade unions appointed under Section 4
	(xxvii)	 (a)	 “Registrar Trade Union” means Registrar including Joint Registrar of trade unions appointed under Section 4;
(b) “Registrar of the Commission” means Registrar of the Commission
	There is a need to clearly define the Registrar and Registrar Trade Union according to their functions.
	

	5. 
	(xxxiii) “worker” and “workman” mean person not falling within the definition of employer who is employed (including employment as a supervisor or as an apprentice) in an establishment or industry for hire or reward either directly or through a contractor whether the terms of employment are express or implied, and, for the purpose of any proceedings under this Act in relation to an industrial dispute includes a person who has been dismissed, discharged, retrenched, laid off or otherwise removed from employment in connection with or as a consequence of that dispute or whose dismissal, discharge, retrenchment, lay-off, or removal has led to that dispute but does not include any person who is employed mainly in managerial or administrative capacity.

	(xxxiii)  “worker” and “workman” subject to the provision of Industrial and Commercial employment (standing orders) ordinance, 1968,  means person not falling within the definition of employer who is employed in an establishment or industry for hire or reward either directly,  through a contractor or by a contractor to do any skilled or unskilled, supervisory, managerial, intellectual, clerical, manual, or other work, whether the terms of employment are express or implied, and, for the purpose of any proceedings under this Act in relation to an industrial dispute includes a person who has been dismissed, discharged, retrenched, laid-off or otherwise removed from employment in connection with or as a consequence of that dispute or whose dismissal, discharge, retrenchment, lay-off, or removal has led to that dispute.

	To bring the IRA, 2012 in line with the ILO Convention 87 on Freedom of association and Convention No.98 on right to organize and collective Bargaining, ratified by the Government of Pakistan and to address the observation of the Committee of Experts on the Application of Conventions and Recommendations (CEARC) of ILO. The observation of CEARC are as follows:

The Committee therefore requests the Government to ensure that the federal and provincial acts are revised with a view to ensuring that senior managerial workers can establish and join organizations that can appropriately defend their occupational interests
	

	6. 
	Section 2(3)
©  as a member of Security Staff of the Pakistan International Airlines Corporation or drawing wages in pay group not lower than Group V in the establishment of that Corporation as the Federal Government may, in the public interest or in the interest of security of the Airlines, by notification in the official Gazette, specify in this behalf;
	Section 2(3) 
©  as a member of the Security Staff of the Pakistan International Airlines Corporation or an employee working in Group VIII and above. 
	At present the workers class employed in Group V in respect of only Security Staff were ousted from the definition of workmen while the management of PIA considers that all the workmen employed in Group V and above have been considered to be ousted from the class of workmen.
	

	7. 
	Section 3

3.	Trade unions and freedom of association. —Subject to the provisions of this Act and notwithstanding any other law for the time being in force,---
(a)	workers, without distinction whatsoever, shall have the right to establish and, subject to the rules of the organization concerned, to join international associations of their own choice without previous authorization:
		Provided that in the establishment where women are also employed the Trade Union shall include the women in the executive of the said trade union with the same proportion in which they are employed in the establishment:---
Provided further that no worker shall be entitled to be a member of more than one trade union at any one time and on joining another union the earlier membership shall automatically stand cancelled;
(b)	employers, without distinction whatsoever, shall have the right to establish and, subject only to the rules of the organization concerned, to join international associations of their own choice without previous authorization:

(c)	every trade union and employers association shall frame its own constitution and rules to elect its representatives in full freedom to organize its administration and activities and to formulate its programmes; and

(d)	workers and employers’ organizations shall have the right to establish and join federations and confederations and any such organization, federation or
	Section 3

Trade unions and freedom of association. ---Subject to the provisions of this Act and notwithstanding anything contained in any other law for the time being in force: 

(i)  workers, without distinction whatsoever, shall have the right to establish and, subject to the rules of the organization concerned, to join trade unions and associations of their own choice without previous authorization:

	 Provided that in the establishment where women are also employed, the trade union shall include the women in the executive and office bearers of the said trade union with the same proportion in which they are employed in the establishment; 

	Provided further that managerial workers can establish and join organizations that can appropriately defend their occupational interests and in case of differences/dispute may approach the Commission as the case may be.

 (ii) employers, without distinction whatsoever, shall have the right to establish and, subject only to the rules of the organization concerned, to join associations of their own choice without previous authorization; 

 (iii) every trade union and employers’ association shall frame its own constitution and rules to elect its representatives in full freedom, to organize its administration and activities and to formulate its programmes; and 

(iv) workers‟ and employers‟ organizations shall have the right to establish and join federations and confederations and any such organization, federation or confederation shall have the right to affiliate with international organizations and confederations of workers’ and employers’ organizations respectively. 
	To bring the IRA, 2012 in line with the ILO Convention 87 on Freedom of association and Convention No.98 on right to organize and collective Bargaining, ratified by the Government of Pakistan and to address the observation of the Committee of Experts on the Application of Conventions and Recommendations (CEARC) of ILO. The observation of CEARC are as follows:

“Government to take the necessary measures to ensure that legislation is amended so as to guarantee that workers who are engaged in more than one job are allowed to join the corresponding union of their choice, that is, more than one union, and that in any event, workers can, if they so wish, join trade unions at the national and branch level as well as the enterprise level at the same time and to provide information on the measures taken in this regard.”

	

	8. 
	Section 4
For the purpose of this act, the Government shall, by notification in the official Gazette, appoint the Registrar of Trade Unions who shall be assisted by one or more Joint Registrar
	Section 4
For the purpose of this act, the Prime Minister shall, by notification in the official Gazette, appoint the Registrar of Trade Unions who shall be assisted by one or more Joint Registrar


	
The authority has been proposed as Prime Minister on the analogy of practice in vogue before the Supreme Court’s Judgment 2016.
	

	9. 
	Section 5

5. Powers and functions of Registrar.— The Registrar, and the Joint Registrars, as the case may be, shall have the following powers and functions:— 

(a) the registration of trade unions under this Act and the maintenance of a register for the purpose; 
	Section 5

Clause (a) may be substituted as 

(a) to register trade unions and industry-wise trade unions of an establishment or group of establishments in the Islamabad Capital Territory and trans-provincial, and federations of such trade unions and Federation at national level;

Clause (c) may be substituted as under:-
(c)  to determine the collective bargaining agents amongst trade unions and industry-wise trade unions in the Islamabad Capital Territory and trans-provincial and federations of such trade unions in relation to that establishment and industry;

Following new clause may also be added after clause (d)

d1)	without prejudice to the powers and functions of Registrar Trade Union and Joint Registrar Trade Union as the case may be, the powers and functions of the Commission mentioned at sub-section (b) and (c) of Section 54 of this Act shall be exclusively performed by Registrar Trade Union and Joint Registrar Trade Union as the case may be; and 
	This will remove the lacuna regarding functions of Registrar Trade Union, as pointed out by the Islamabad High Court in case of M/s Chevron.
	

	10. 
	(d)	to inspect the accounts and record of the registered trade unions, or investigate or hold such inquiry in the affairs of the trade unions as he deems fit either by himself or through any officer subordinate to him and to authorize him in writing in this behalf; and

	
[(d) or (e) as the case may be

subject to complaint in writing, with affidavit in that behalf, by any member of the concerned registered trade union, to inspect the accounts and record of the registered trade unions, or investigate or hold such inquiry in the affairs of the trade unions and


Comments of the Ministry

This needs to be discussed as this amendment will lead to minimize the authority of RTU to outreach the record of establishments and encourage them not to file annual returns 

	To bring the IRA, 2012 in line with the ILO Convention 87 on Freedom of association and Convention No.98 on right to organize and collective Bargaining, ratified by the Government of Pakistan and to address the observation of the Committee of Experts on the Application of Conventions and Recommendations (CEARC) of ILO. The observation of CEARC are as follows:

“Government to take the necessary measures to amend the legislation by explicitly limiting the powers of financial supervision of the registrar to the obligation of submitting annual financial reports and to verification in cases of serious grounds for believing that the actions of an organization are contrary to its rules or the law or in cases of a complaint or call for an investigation of allegations of embezzlement from a significant number of workers (see 2012 General Survey on the fundamental Conventions, paragraph 109”. 
	

	11. 
	Section 8
8.  Requirements for registration.—(2) (b)	where there are two or more registered trade unions in the establishment, group of establishments or industry with which the trade union is connected, unless it has as its members not less than one-fifth of the total number of workmen employed in such establishment, group of establishments or industry, as the ease may be.

	Must be omitted 


Comments of the Ministry

This needs to be discussed as Procedure and Function regulations prescribe minimum membership as 50 of a trade union
	To bring the IRA, 2012 in line with the ILO Convention 87 on Freedom of association and Convention No.98 on right to organize and collective Bargaining, ratified by the Government of Pakistan and to address the observation of the Committee of Experts on the Application of Conventions and Recommendations (CEARC) of ILO. The observation of CEARC are as follows:
“Government to ensure that workers may establish organizations of their own choosing and that no distinction as to the minimum membership requirement is made between the first two or more registered trade unions and the newly created unions”
	

	12. 
	Section 9








Section 9(6) 
(6) In case there is a dispute in relation to the change of officers of a trade union, or any trade union is aggrieved by the refusal of the Registrar under sub-section (4), the Registrar may, after satisfying himself that a dispute exists, hold fresh elections under his supervision.





	Section 9

The Word “Registrar” wherever occurs in Section 9 may be replaced by the words “Registrar Trade Union”















Section 9(6)

(6) In case there is a dispute in relation to the change of officers of a trade union, or any trade union is aggrieved by the refusal of the Registrar Trade Union under sub-section (4), the Registrar Trade Union may, after satisfying himself that a dispute exists, conduct fresh elections either himself or authorize Registrar of the Commission or Deputy Registrar of the Commission. 

Explanation; No employer shall, during pendency of application for registration under this section, alter to the disadvantage of any workman concerned, the conditions of service applicable to him before the commencement of such registration process, nor shall he save with the permission of the Registrar Trade Union or Commission, as the case may be, discharge, dismiss or otherwise punish any workman except for misconduct as defined under Industrial and Commercial employment (Standing Orders) Ordinance, 1968.

	There is a need to clearly define the role of Registrar Trade Union and Registrar of the Commission.































Explanation has been proposed to be added in order to save the workmen from mistreatment by the employer during pendency of application for registration of trade union. 
	

	13. 
	Section 11

Clause (d) of Sub-section (1) 

(d) obtained less than ten percent of total votes polled in an election for determination of a Collective Bargaining Agent, or is not a contestant in such election;


(4) The registration of a trade union shall not be cancelled on the ground mentioned in clause (d) of sub-section (1) if the unfair labour practice is not committed within three months prior to the date of submission of the application to the Commission. 
(5) Where any person who is disqualified under Section 18 from being 10 member or elected as, or from being an officer of a trade union is elected as an officer of a registered trade union, the registration of that trade union shall be cancelled if the Commission, upon a complaint in writing made in this behalf by the Registrar, so directs.
	Section 11



(d) obtained less than five percent of total votes polled in an election for determination of a Collective Bargaining Agent, or is not a contestant in such election;


Sub Section 4 and 5 to be deleted. 

	


The requirement of votes may be reduced in order to provide some room for competition between trade unions


Being superfluous and having no meaning. These aspects are already covered under Sub-Section (1) and in conflict with clause (d) of Sub-Section (1) and provides undue protection to a union.
	

	14. 
	Section 14
(1)  Any two or more registered trade unions may, if their respective general bodies so resolve, constitute a federation by executing an instrument of federation whereas any four or more registered trade unions, (from any two or more provinces) may constitute a federation or confederation and apply to the Registrar for the registration of the federation:
	Section 14
(1)	Any two or more registered trade unions may, if their respective general bodies so resolve constitute an industry wise federation by executing an instrument of federation whereas any four or more registered trade unions (from any two or more provinces) may constitute a federation at national level or confederation and apply to the Registrar for the registration of the federation: 

	
The scope of definition of federation has been extended to industry wise federation.
	

	15. 
	Section 18

18.	Disqualification for being an officer or a member of a trade union.—Notwithstanding anything contained in the constitution or rules of a trade union, a person who has been convicted and sentenced to imprisonment for two years or more or in an offence involving moral turpitude under the Pakistan Penal  elected as, or from being, an officer of a trade union, unless a period of five years has elapsed after the completion of the sentence. Code (Act XLV of 1860) shall be disqualified from being
	Section 18
Disqualification for being an officer or a member of a trade union.—Notwithstanding anything contained in the constitution or rules of a trade union, a person who has been convicted and sentenced to imprisonment for two years or more or in an offence involving moral turpitude under the Pakistan Penal (Act XLV of 1860) shall be disqualified from being   elected as, or from being, an officer of a trade union, unless a period of five years has elapsed after the completion of the sentence. 
Comments of the Ministry
Needs to be reconsidered as apparently the existing and proposed are the same. 
	To bring the IRA, 2012 in line with the ILO Convention 87 on Freedom of association and Convention No.98 on right to organize and collective Bargaining, ratified by the Government of Pakistan and to address the observation of the Committee of Experts on the Application of Conventions and Recommendations (CEARC) of ILO. The observation of CEARC are as follows

The Committee noted that the industrial relations acts contain several sections concerning disqualification from being elected to or holding a trade union office on the following grounds: conviction or prison sentence for two years or more for offence involving moral turpitude under the Pakistan Penal Code, conviction for heinous offence under the Pakistan Penal Code; violation of Labour Court order to stop a strike and conviction for embezzlement or misappropriation of funds. 
Government to amend the legislation so as to make the grounds for disqualification more restrictive.
	

	16. 
	Section 19

19.  Collective bargaining agent.—(1) Where there is only one registered trade union in an establishment or a group of establishments, that trade union shall if it has as its members not less than one-third of the total number of workmen employed in such establishment or group of establishments, upon an application made in this behalf be certified by the Registrar in the prescribed manner to be the collective bargaining agent for such establishment or group of establishments.
	Section 19

Collective bargaining agent.- (1) Where there is only one registered trade union in an establishment or a group of establishments, that trade union shall if it has as its members not less than one-third of the total number of workmen employed in such establishment or group of establishments or industry upon an application made in this behalf be certified by the Registrar in the prescribed manner to be the collective bargaining agent for such establishment or group of establishments, or industry:

	Provided that if it has not the above required membership it shall be certified to be the collective bargaining agent only for its members in such establishment or group of establishment or industry as the case may be.

(1) Where there is only one registered trade union in an establishment or a group of establishments, that trade union shall, upon an application made thereof for certifying to be collective bargaining agent, may be certified as such. 
	To bring the IRA, 2012 in line with the ILO Convention 87 on Freedom of association and Convention No.98 on right to organize and collective Bargaining, ratified by the Government of Pakistan and to address the observation of the Committee of Experts on the Application of Conventions and Recommendations (CEARC) of ILO. The observation of CEARC are as follows:
Government to take the necessary measures in order to ensure that if there is no union representing the required percentage to be designated as the collective bargaining agent, collective bargaining rights are granted to the existing unions, jointly or separately, at least on behalf of their own members.
	

	17. 
	(12) The Registrar may authorize in writing an officer to perform all or any of his functions under this section.
	(12)	The Registrar Trade Union may authorize in writing a Registrar or Deputy Registrar of the Commission to perform all or any of the functions under this Section.

	The amendment is proposed to clearly indicate the officer authorized for such functions.
	

	18. 
	Section 20

20.	Functions of the Collective Bargaining Agent.—


(a) undertake collective bargaining with the employer or employers on matters connected with employment, non-employment, the term of employment or the conditions of work other than matters which relate to the enforcement of any right guaranteed or secured to it or any workman by or under any law, other than this Act, or any award or settlement;

(b)	represent all or any of the workmen in any matter or judicial proceedings under this Act;


	Section 20

The collective bargaining agent in relation to establishment or group of establishments or industry shall be entitle to :-

a). undertake collective bargaining with the employer or employers on matters connected with employment, non-employment, the term of employment or the condition of work other matters which relate to enforcement of any right guaranteed or secured to it or any workman by or under any law, other than the act, or any award of settlement. 


b) represent all or any of the workman and any proceeding
 

(20-A) functions of registered trade union in respect of their own members-the provision section 20 above can be exercised by the registered trade union to the extent of own union members. 


Comments of the Ministry

20-A needs to reconsidered as being in conflict with functions of CBA. 

	To bring the IRA, 2012 in line with the ILO Convention 87 on Freedom of association and Convention No.98 on right to organize and collective Bargaining, ratified by the Government of Pakistan and to address the observation of the Committee of Experts on the Application of Conventions and Recommendations (CEARC) of ILO. The observation of CEARC are as follows:-

The Committee requests the Government to ensure that the necessary measures are taken by the federal and provincial governments to amend the legislation, so that the social partners can play a part in the determination on modification of the collective bargaining unit is made by the social partners themselves and to inform on the progress made in this regard.

	

	19. 
	Section 22

22.  Check off.—(1) If a collective bargaining agent so requests, the employer shall deduct from the wages of the workmen such amounts towards their subscription to the funds of the trade union as may be specified by each individual workman named in the demand statement furnished by the trade union.
(2)	An employer making any deductions under sub-section (1) shall, within fifteen days of the end of the period for which the deduction have been made, deposit the entire amount so deducted by him in the account of the trade union on whose behalf he has made the deductions.
(3)	A collective bargaining agent shall maintain with a branch of the National Bank of Pakistan, or with a scheduled bank with “AAA” credit-rating recognized by the State Bank of Pakistan, or with a Post Office Savings Bank an account to which shall be credited the entire amount deducted by the employer under sub-section (1) from the wages or the members of the trade union. 
(4)  The employer shall provide facilities to the collective bargaining agent for ascertaining whether deductions from the wages of its members are being made under sub-section (1).
	Section 22

22.  Check off.—(1) If a registered trade union so requests, the employer shall deduct from the wages of the workmen such amounts towards their subscription to the funds of the trade union as may be specified by each individual workman named in the demand statement furnished by the trade union and the registered trade union if so desired, may collect subscription fund through its own arrangement through any scheduled bank.
(2)	An employer making any deductions under sub-section (1) shall, within fifteen days of the end of the period for which the deduction have been made, deposit the entire amount so deducted by him in the account of the trade union on whose behalf he has made the deductions.
(3)	A registered trade union shall maintain with a branch of the National Bank of Pakistan, or with a scheduled bank with “AAA” credit-rating recognized by the State Bank of Pakistan, or with a Post Office Savings Bank an account to which shall be credited the entire amount deducted by the employer under sub-section (1) from the wages or the members of the trade union. 
(4)  The employer shall provide facilities to the registered trade union for ascertaining whether deductions from the wages of its members are being made under sub-section (1).
	To bring the IRA, 2012 in line with the ILO Convention 87 on Freedom of association and Convention No.98 on right to organize and collective Bargaining, ratified by the Government of Pakistan and to address the observation of the Committee of Experts on the Application of Conventions and Recommendations (CEARC) of ILO. The observation of CEARC are as follows:-

Government to take the necessary measures to amend the legislation as soon as possible, to address the lack of right of representation and check-off facilities for minority unions. 

	

	20. 
	Section 29
The inspectors appointed under section 10 of the Factories Act, 1934 (XXV of 1934), and such other persons, not being Conciliators appointed under this Act, as the Government  may, by notification in the official Gazette appoint, of this Act within the local limits assigned to each.
	Section 29
The inspectors appointed under section 10 of the Factories Act, 1934 (XXV of 1934), and such other persons, not being Conciliators appointed under this Act, as may be appointed in the prescribed manner, of this Act within the local limits assigned to each.
	
The word “Government” has been adjusted in view of the present scenario.
	

	21. 
	Section 31

31.	Unfair labour practices on the part of employers.— (2)  Nothing in sub-section (1) shall be deemed to preclude an employer from requiring that a person upon his appointment or promotion to managerial position shall cease to be, and shall be disqualified from being, a member or officer of a trade union of workmen.
	Section 31

Unfair labour practices on the part of employers.–  (2) No person upon his appointment or promotion to managerial position shall cease to be, and shall be disqualified from being, a member or officer of a trade union of workmen, if there exists an industrial dispute till its finalization or  for a period of ninety days. However, he can join the trade union of managers during this period, if he so desires.


Comments of the Ministry

Needs to be discussed as the proposed amendment provides more open space to the managerial staff which needs to be discouraged
	To bring the IRA, 2012 in line with the ILO Convention 87 on Freedom of association and Convention No.98 on right to organize and collective Bargaining, ratified by the Government of Pakistan and to address the observation of the Committee of Experts on the Application of Conventions and Recommendations (CEARC) of ILO. The observation of CEARC are as follows:-

“The Committee previously noted that an employer may require that a person, upon his or her appointment or promotion to a managerial position, shall cease to be and shall be disqualified from being a member or an officer of a trade union. 

Government to ensure that the senior managerial workers can establish and join organizations that can appropriately defend their occupational interests”.
	

	22. 
	Section 33

33.	Redress of individual grievances.—(1) A worker may bring his grievance in respect of any right guaranteed or secured to him by or under any law or any award or settlement for the time being in force to the notice of his employer in writing, either himself or through his shop steward or collective bargaining agent within ninety days of the day on which the cause of such grievance arises.

(2)	Where a worker himself brings his grievance to the notice of the employer, the employer shall, within fifteen days of the grievance being brought to his notice, communicate his decision in writing to the worker.

(3)	Where a worker brings his grievance to the notice of his employer through his shop steward or collective bargaining agent, the employer shall, within seven days of the grievance being brought to his notice, communicate his decision in writing to the shop steward or as the case may be the collective bargaining agent.







(4)	If the employer fails to communicate a decision within the period specified in sub-section (2) or, as the case may be sub-section (3), or if the worker is dissatisfied with such decision, the worker or the shop steward may take the matter to his collective bargaining agent or to the Commission or, as the case may be, the collective bargaining agent may take the matter to the Commission, and where the matter is taken to the Commission, it shall give a decision within seven days from the date of the matter being brought before it as if such matter were an industrial dispute:

Provided that a worker who desires to so take the matter to the Commission shall do so within a period of sixty days from the date of the communication of the employer or, as the case may be, from the expiry of the period mentioned in sub-section (2), or sub-section (3), as the case may be. 




(5)	In adjudicating and determining a grievance under sub-section (4), the Commission shall go into all the facts of the case and pass such orders as may be just and proper in the circumstances of the case.

(6)	If a decision under sub-section (4) or an order under sub-section (5) given by the Commission or a decision in an appeal against such a decision or order is not given effect to or complied with within seven days or within the period specified in such order or decision, the defaulter shall be punishable with imprisonment for a term which may extend to one year, or with fine which may extend to seventy-five thousand rupees, or with both.

(7)	No person shall be prosecuted under sub-section (6) except on a complaint in writing—

(a)	by the workman if the order or decision in his favour is not implemented within the period specified therein; or

(b)	by the Commission if an order or decision thereof is not complied with.

(8)	For the purposes of this section, workers having common grievance arising out of a common cause of action may make a joint application to the Commission.

(9)	Any collective bargaining agent or any employer may apply to the Commission for the enforcement of any right guaranteed or secured to it or him by or under any law or any award or settlement.

(10)	There shall be a Tripartite Council for review of grievances of workers in the Islamabad Capital Territory comprising not less than three members each of the workers, employers and the Government:

Provided that the representatives of the workers and the employers shall be nominated by the Government after consultation with registered trade unions and employers’ organizations to be notified in the Official Gazette. 
	Section 33

33. Redress of individual grievances.---(1) A worker may bring his grievance in respect of any right guaranteed or secured to him by or under any law or any award or settlement for the time being in force to the notice of his employer in writing, either himself or through his shop steward or collective bargaining agent  or registered trade union of which he is a member within three months of the day on which the cause of such grievance arises. 

(2) Where a worker himself brings his grievance to the notice of the employer, the employer shall, within fifteen days of the grievance being brought to his notice, communicate his decision in writing to the worker. 

(3) Where a worker brings his grievance to the notice of his employer through his shop steward or collective bargaining agent or registered trade union of which he is a member, the employer shall, within seven days of the grievance being brought to his notice, communicate his decision in writing to the shop steward or as the case may be the collective bargaining agent or registered trade union. 

(4) If the employer fails to communicate a decision within the period specified in sub-section (2) or, as the case may be sub-section (3), or if the worker is dissatisfied with such decision, the worker or the shop steward may take the matter to his collective bargaining agent  or registered trade union, or the Labour Court or, as the case may be, the collective bargaining agent or registered trade union may take the matter to the Labour Court, and where the matter is taken to the Labour Court, it shall give a decision within sixty days from the date of the matter being brought before it as if such matter was an industrial dispute:  

	Provided that a worker who desires to so take the matter to the Labour Court shall do so within a period of two months from the date of the communication of the employer or, as the case may be, from the expiry of the period mentioned in subsection (2), or sub-section (3), as the case may be.  

(5) In adjudicating and determining a grievance under sub-section (4), the Labour Court shall go into all the facts of the case and pass such orders as may be just and proper in the circumstances of the case. 

(6) If a decision under sub-section (4) or an order under sub-section (5) given by the Labour Court or a decision of the Tribunal in an appeal against such a decision or order is not given effect to or complied with within a week or within the period specified in such order or decision, the defaulter shall be punishable with imprisonment for a term which may extend to one year, or with fine which may extend to fifty thousand rupees, or with both. 

(7) No person shall be prosecuted under sub-section (6) except on a complaint in writing- 

(a)  by the workman if the order or decision in his favour is not implemented within the period specified therein; or 

(b) by the Labour Court or Tribunal, if an order or decision thereof is not complied with.  

(8) For the purposes of this section, workers having common grievance arising out of a common cause of action may make a joint application to the Labour Court. 


Comments of the Ministry

This needs to be discussed as inclusion of registered trade union shall tend to nullify the importance of CBA

Moreover, inclusion of Labour Courts is in conflict of function of Commission
	To bring the IRA, 2012 in line with the ILO Convention 87 on Freedom of association and Convention No.98 on right to organize and collective Bargaining, ratified by the Government of Pakistan and to address the observation of the Committee of Experts on the Application of Conventions and Recommendations (CEARC) of ILO. The observation of CEARC are as follows:

Government to take the necessary measures to amend the legislation as soon as possible, to address the lack of right of representation and check-off facilities for minority unions. 



	

	23. 
	Section 35

35.	Negotiations relating to differences and disputes.—(1) If at any time an employer or a collective bargaining agent finds that an industrial dispute has arisen or is likely to arise, the employer or, as the case may be, the collective bargaining agent, may communicate his or its views in writing either to the Works Council or to the other party and where the views are so communicated to the Works Council, a copy of the communication shall also be sent to the other party.

(2)  On receipt of the communication under sub-section (1) the Works Council or the party receiving it shall try to settle the dispute by bilateral negotiations within ten days of receipt of the communication or within such further period as may be agreed upon by the parties and, if the parties reach a settlement, a memorandum of settlement shall be recorded in writing and signed by both the parties and a copy thereof shall be forwarded to the Conciliator and the authorities mentioned in clause (xxx) of Section 2.
(3)  Where a settlement is not reached between the employer and the collective bargaining agent or, if the views of the employer or collective bargaining agent have been communicated under sub-section (1) to the Works Council, there is a failure of bilateral negotiations in the Works Council, the employer or the collective bargaining agent may, within seven days from the end of the period referred to in sub-section (2), serve on the other party to the dispute a notice of lock-out or strike, as the case may be, in accordance with the provisions of this Act
	Section 35

35. Negotiations relating to differences and disputes.---(1) If at any time, an employer or a collective bargaining agent or registered trade union finds that an industrial dispute has arisen or is likely to arise, the employer or, as the case may be, the collective bargaining agent or registered trade union, may communicate his or its views in writing either to the Works Council or to the other party so, however, that, where the views are so communicated to the Works Council, a copy of the communication shall also be sent to the other party. 
 (2) On receipt of the communication under sub-section (1) the Works Council or the party receiving it shall try to settle the dispute by bilateral negotiations within ten days of receipt of the communication or within such further period as may be agreed upon by the parties and, if the parties reach a settlement, a memorandum of settlement shall be recorded in writing and signed by both the parties and a copy thereof shall be forwarded to the conciliator and the authorities mentioned in clause (xxix) of section 2 of this Act. 

(3) Where a settlement is not reached between the employer and the collective bargaining agent  or registered trade union or, if the views of the employer or collective bargaining agent  or registered trade union have been communicated under sub-section (1) to the Works Council, there is a failure of bilateral negotiations in the Works Council, the employer or the collective bargaining agent  or registered trade union may, within seven days from the end of the period referred to in sub-section (2), serve on the other party to the dispute a notice of lockout or strike, as the case may be, in accordance with the provisions of this Act.

Comments of the Ministry

This needs to be disagreed as involvement of registered union in such matters parallel to CBA will be against the spirit of CBAs. 

	To bring the IRA, 2012 in line with the ILO Convention 87 on Freedom of association and Convention No.98 on right to organize and collective Bargaining, ratified by the Government of Pakistan and to address the observation of the Committee of Experts on the Application of Conventions and Recommendations (CEARC) of ILO. The observation of CEARC are as follows:
Government to take the necessary measures to amend the legislation as soon as possible, to address the lack of right of representation and check-off facilities for minority unions. 

	

	24. 
	Section 42 (3)
Where a strike or lock-out lasts for more than thirty days, the Government, may by order in writing, prohibits the strike or lack-out.
	Section 42 (3)
Where a strike or lock-out lasts for more than thirty days, the Secretary of the Division concerned may by order in writing, prohibits the strike or lack-out.
	
Secretary of the division concerned has been proposed for taking a prompt action.
	

	25. 
	Section 42(4)
In any case in which the Government prohibits a strike or lock-out, it shall forthwith refer the dispute to the Commission.
	Section 42(4)
In any case in which the Secretary of the Division concerned prohibits a strike or lock-out, it shall forthwith refer the dispute to the Commission.
	
Same as above.
	

	26. 
	Section 44

44.  Procedure in cases of illegal strikes or lock-out (10)	If the workers contravene the order of the Commission under sub-section (6), the Commission may pass orders of dismissal against all or any of the striking workers and, notwithstanding anything to the contrary contained in this Act, if the Commission, after holding such inquiry as it deems fit, records its finding that any registered trade union has committed or abetted the commission of such contravention, the finding shall have the effect of cancellation of the registration of such trade union and debarring all officers of such trade union from holding office in that or in any other trade union for the un-expired term of their offices and for the term immediately following:
Provided that the Court may review its orders if good and sufficient cause is shown by an affected worker within seven days of such orders of dismissal.
	Section 44

44.  Procedure in cases of illegal strikes or lock-out (10) If the workers contravene the order of the Commission  (court) under sub-section (6), for more than three days, the Commission (court) may pass orders of dismissal against all or any of the striking workers and, notwithstanding anything to the contrary contained in this Act, if the Commission, after holding such inquiry as it deems fit, records its finding that any registered trade union has committed or abetted the commission of such contravention, the finding shall have the effect of cancellation of the registration of such trade union and debarring all officers of such trade union from holding office in that or in any other trade union for the un-expired term of their offices and for the term immediately following:
Provided that the commission (Court) may review its orders if good and sufficient cause is shown by an affected worker within seven days of such orders of dismissal.

This needs to be discouraged as being unnecessary interference 
	To bring the IRA, 2012 in line with the ILO Convention 87 on Freedom of association and Convention No.98 on right to organize and collective Bargaining, ratified by the Government of Pakistan and to address the observation of the Committee of Experts on the Application of Conventions and Recommendations (CEARC) of ILO. The observation of CEARC are as follows:-

Government to take the necessary measures in order to amend the legislation so as to ensure that any prohibition or restriction imposed on the right to strike is in full conformity with the Convention
	

	27. 
	Section 45(1)
The Government, in the case of a strike or lock-out relating to –
(a)	An industrial dispute of national 	 importance; or
  (b)   An industrial dispute in respect of any of the public utility services which the commission is competent to adjudicate and determine, may by order in writing, prohibit a strike or lockout at any time before or after the commencement of the strike or lock-out.
	Section 45(1)
The Secretary of the Division concerned, in the case of a strike or lock-out relating to –
(a)	An industrial dispute of national importance; or
(b) 	An industrial dispute in respect of any of the public utility services which the commission is competent to adjudicate and determine, may by order in writing, prohibit a strike or lockout at any time before or after the commencement of the strike or lock-out.
	
Same as above.
	

	28. 
	Section 53 (4)
The Chairman and other members of the Commission shall be appointed by the Government in the prescribed manner.
	Section 53 (4)
The Chairman and other members of the Commission shall be appointed by the Prime Minister in the prescribed manner.
	
The authority has been proposed as Prime Minister on the analogy of practice in vogue before the Supreme Court’s Judgment 2016.
	

	29. 
	Section 53 (5)
(5) Two of the members shall be appointed in the prescribed manner to advise the Chairman, one to represent the employers and the other to represent trade unions and the federations of such trade unions.
	Section 53 (5)
(5) Chairman may nominate two of the members of commission to advise him/her, one to represent the employers and the other to represent trade unions and the federations of such trade unions, in addition to their own duties.
	This is meant to clearly indicate the spirit of entry 
	

	30. 
	
	53A. The Acting Chairman.— At any time when position of the Chairman is vacant or the Chairman is unable to perform his functions due to any cause, the Prime Minister shall appoint senior most member of the Commission to be the Acting Chairman of the Commission until appointment of the Chairman on a regular basis:
Provided that the concerned Ministry shall ensure the appointment of Chairman on regular basis within hundred and twenty days from the date the post of Chairman fells vacant
	May be inserted for more clarity and to overcome the difficulty in functioning of NIRC when the post of Chairman is vacant. 
	

	31. 
	54.  Functions of the Commission.—The following shall be the functions of the Commission, namely—
(a)  to adjudicate and determine an industrial dispute in the Islamabad Capital Territory and trans-provincial to which a trade union or a federation of such trade unions is a party and which is not confined to matters of purely local nature and any other industrial dispute which is, in the opinion of the Government, of national importance and is referred to it by that Government;



 
	 

Clause (a) may be re-worded as 

(a)  to adjudicate and determine an industrial dispute in the Islamabad Capital Territory and trans-provincial to which a trade union or union of managerial workers or a federation of such trade unions is a party and which is not confined to matters of purely local nature and any other industrial dispute which is, in the opinion of the Government, of national importance and is referred to it by that Government; 
	The words “Union of managerial workers” have been added to included in view of the amendments proposed in earlier sections of the Act. 
	

	32. 
	Section 57
Explanation.—The expressions “industry-wise trade union” and “federation of such trade unions” refer to a trade union membership of which extends to establishments in more than one Province and a federation of trade unions whose membership extends to registered trade unions in more than one Province.
	Section 57
The explanation may be deleted
	The industry wise trade union has already been defined in the definitions under Section 2. 
	

	33. 
	Section 62 (1)
Where the Commission, on an application made in this behalf by a trade union of Workmen or a federation of such trade unions or on a reference made by the Federal Government, after holding such inquiry as it deems fit, is satisfied that for safeguarding the interest of the workmen employed in an establishment or group of establishments belonging to the same employer and the same industry, in relation to collective bargaining, it is necessary, just and feasible workmen in such establishment or group, it may, having regard to the distribution of workers, existing boundaries of the components of such establishment, or group, facilities of communication, general convenience, sameness or similarity of economic activity and other cognate factors.
	Section 62 (1)
Where the Commission, on an application made in this behalf by a trade union of Workmen or a federation of such trade unions or on a reference made by the Secretary of the Division concerned, after holding such inquiry as it deems fit, is satisfied that for safeguarding the interest of the workmen employed in an establishment or group of establishments belonging to the same employer and the same industry, in relation to collective bargaining, it is necessary, just and feasible workmen in such establishment or group, it may, having regard to the distribution of workers, existing boundaries of the components of such establishment, or group, facilities of communication, general convenience, sameness or similarity of economic activity and other cognate factors.
	
Secretary of the Division concerned has been proposed for a quick action, if need be to avoid long procedure involved in approval from the Cabinet.
	

	34. 
	Section 64

(1) No employer shall, while any conciliation proceedings or proceedings before an Arbitrator or the Commission in respect of an industrial dispute are pending, alter to the disadvantage of any workman concerned in such dispute, the conditions of service applicable to him before the commencement of such conciliation proceedings, or of the proceedings before an arbitrator, as the case may be, nor shall he save with the permission of the Conciliator, the Arbitrator or the Commission, discharge, dismiss or otherwise punish any workman except for misconduct not connected with such dispute.

	Section 64

(1) No employer shall, while any conciliation proceedings before conciliator or proceedings before an Arbitrator or the Commission in respect of an industrial dispute are pending, alter to the disadvantage of any workman concerned in such dispute, the conditions of service applicable to him before the commencement of such conciliation proceedings, or of the proceedings before an arbitrator, as the case may be, nor shall he save with the permission of the Conciliator, the Arbitrator or the Commission, discharge, dismiss or otherwise punish any workman except for misconduct not connected with such dispute.
	The inclusion of conciliator shall empower him to grant stays/protect the trade unions against adverse actions by management during pendency of the conciliation proceedings. 
	

	35. 
	Section 65

65.	Representation of parties.—(1) A workman who is a party to an industrial dispute shall be entitled to be represented in any proceedings under this Act by an officer of a collective bargaining agent and subject to the provisions of sub-section (2) and sub-section (3) any employer who is a party to an industrial dispute shall be entitled to be represented in any such proceedings by a person duly authorized by him.
	Section 65
65. Representation of parties.---(1) A workman who is a party to an industrial dispute shall be entitled to be represented in any proceedings under this Act by an officer of a collective bargaining agent or registered trade union of which he is a member  and subject to the provisions of sub-section (2) and sub-section (3) any employer who is a party to an industrial dispute shall be entitled to be represented in any such proceedings by a person duly authorized by him. 
Comments of the Ministry

This amendment is discouraged as CBA represents all workers of the establishment and is their better representative. If all registered trade unions are allowed in such cases, the importance of CBA will be compromised.  
	To bring the IRA, 2012 in line with the ILO Convention 87 on Freedom of association and Convention No.98 on right to organize and collective Bargaining, ratified by the Government of Pakistan and to address the observation of the Committee of Experts on the Application of Conventions and Recommendations (CEARC) of ILO. The observation of CEARC are as follows:
Government to take the necessary measures to amend the legislation as soon as possible, to address the lack of right of representation and check-off facilities for minority unions
	

	36. 
	Section 66

66. Power to make regulations.— (1) Subject to the provisions of this Act, the Commission may make such regulations relating to its procedure and the performance of its functions as it may deem fit. 


















Sub-Section (2)

(a) registration of trade unions and industry-wise trade unions in the Islamabad Capital Territory and trans provinces, and federations of such trade unions and the procedure, for such registration;





(d) procedure, including rules of evidence, for adjudication of industrial disputes.




(e) procedure, including rules of evidence, for trial of offences.
 
	Section 66
(1) Subject to the provisions of this Act, the Federal Government may make such regulations relating to its procedure and the performance of its functions as it may deem fit, after fulfilment of all codal formalities and in consultation with relevant Divisions;

Provided that nothing in contradiction of the general rules and policy guidelines of the Federal Government shall be included in the regulations.




Sub-Section (2)
(a) registration of trade unions and industry-wise trade unions in the Islamabad Capital Territory and Industry wise Federation and Federation at National level registered under this Act and the procedure, for such registration;

(d) procedure, including rules of evidence enacted as per Qanoon-e-Shahadat 1984 and CPC 1908, for adjudication of industrial disputes.

(e) procedure, including rules of evidence enacted as per Qanoon-e-Shahadat 1984 and Cr. PC 1898, for trial of offences.

	During scrutiny it has been observed that present National Industrial Relations Commission (Procedure and Functions) Regulations, 2016 have been issued without consultation with Establishment Division, Finance Division and Law and Justice Division besides the same have not been approved by the Federal Government. 






There is need to revise the clause (a) in view of the revised definition of “Registered Trade union” proposed at Section 2(xxvi)

Clause (d) should be revised as rules of evidence needs to be formulated in line with existing Qanoon-e-Shahadat 1984 and Civil Procedure Code, 1908.  
Clause (d) should be revised as rules of evidence needs to be formulated in line with existing Qanoon-e-Shahadat 1984 and Criminal Procedure Code, 1898. 
	

	37. 
	Section 74
1) Whoever contravenes the provisions of Section 27 or Section 28 shall be punishable with imprisonment which may extend to fifteen days or fine which may extend to one hundred thousand rupees, or with both.
 
(2) No Court shall take cognizance of any offence punishable under sub-section (1) except upon a complaint in writing made by the Registrar.

	Section 74

1) Whoever contravenes the provisions of Section 27 or Section 28 shall be punishable with imprisonment which may extend to fifteen days or fine which may extend to five hundred thousand rupees, or with both.

Sub-section (2) may be omitted and a new section 79-B may be added with clear and enhanced scope.  
 

	The existing amount of fine is one hundred thousand rupees since 2012 which needs to be enhanced at least upto rupees five hundred thousand rupees.


	

	38. 
	Section 78
Save as provided in this Act, no Court other than a Labour Court or that of a Magistrate of the first class, as the case may be, shall try any offence punishable under this Act.
	Section 78
Save as provided under this Act, the Commission shall have powers of Magistrate of the first class and shall try an offence punishable under this Act.
	The existing section provides for interference of Labour Courts in the affairs of Commission which needs to be discouraged. 
	

	39. 
	
	Section 79A.

The Federal Government shall revise the fines to be imposed under this Act after every five years  

	There is a need of periodical revisit of the amounts of fines liable to be imposed under different sections of the Act
	

	40. 
	
	Section 79B

Save as provided this Act, no Court other than Commission shall take cognizance of any offence punishable under sub-section (1) except upon a complaint in writing made by the Registrar Trade Union.
	After deletion of Section 74(2), there is a need to clarify that only Commission shall take cognizance of any offence upon a complaint in writing by the Registrar Trade Union (The Word Registrar is ambiguous)
	

	41. 
	Section 80
The Government may coordinate with the provinces before enacting any law or rules for the effective enforcement of obligations of the state to international labour related and employer related conventions so ratified by the state and in case of difference of opinion, shall refer such matter, to the council of common interest for decision.
	Section 80
The Secretary of the Division concerned may coordinate with the provinces and other federating units before enacting any law or rules for the effective enforcement of obligations of the state to international labour related and employer related conventions so ratified by the state and in case of difference of opinion, shall refer such matter, to the council of common interest for decision.
	
The spirit behind this Section is coordination with Provincial Government for which Secretary of the Division concerned is the most appropriate authority. The words “and other federating units” are also proposed to be added in the present scenario of GB.
	

	42. 
	Section 2(xxxii)
	This section deals with the definition of a trans-provincial establishment. The amendment aims to address the potential exploitation by employers who take advantage of the broad existing definition, which does not set specific criteria for an establishment to be classified as trans-provincial.
	

	43. 
	Appeals
	Currently, the decision of a single bench can be challenged in the Full Court of the NIRC by filing an appeal, and the decision of the Full Court is final, with no second appeal available. However, a remedy is available through a Writ Petition to a High Court under Article 199 of the Constitution. To address this, the relevant provisions are being amended to allow for a second appeal to be heard directly by the High Court, instead of through a Writ Petition.
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